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	JUDGMENT

LORD JUSTICE PETER GIBSON:  The defendant, Mr Saint, appeals from the order made in the Romford County Court by His Honour Judge Paynter-Reece on 27 February 1998.  By that order the Judge dismissed Mr Saint's appeal from the refusal by District Judge Jackson to set aside a warrant for possession in respect of a one-bedroom flat at 181 Lodge Avenue, Dagenham, a flat which Mr Saint had held since October 1991 under a secure tenancy from the plaintiff, the London Borough of Barking and Dagenham ("Barking").  The Judge refused leave to appeal but May LJ on paper granted leave.  

Mr Saint is a single man of 61.  On 7 August 1996 Barking obtained judgment in the sum of £333.08 (of which two-thirds was for arrears of rent and one-third was for costs) and an order for possession of the flat suspended so long as Mr Saint paid the judgment debt by instalments of £2.40 per week in addition to his current rent.  Mr Saint was in receipt of housing benefit which reduced the amount of rent which he himself had to pay to £8.18 per week, later increased to £8.34 per week.  He also received income support.  Mr Saint was for some time able to pay more than the £2.40 towards the reduction of the judgment debt.  

At 2 July 1997 the total sum which he had paid since the order of 7 August 1996 amounted to £600, whereas the total sum which he was required to pay under the order up to that point amounted to only £499.34.  On 23 March 1997 the amount owing under the judgment debt had been as low as £54.84.  However on 2 July 1997 Mr Saint was arrested, charged and held in custody on remand at Brixton prison.  On 11 July 1997 Mr Saint wrote to Barking informing it that he had been in Brixton prison since 2 July, that he had no income, and that he could not continue with the payments towards the arrears.  He asked Barking to inform the housing benefit section of his change of circumstances. 

Barking took more than 2 months to respond to this letter, the reason for which delay has not been explained.  There had been a letter dated 4 September 1997 from Barking to Mr Saint, but it was sent to the flat.  That belatedly advised him that his housing benefit was cancelled from 1 July because his income support had ceased and it enclosed a housing benefit application form.  That letter was among the letters Mr Saint never received at the time and only saw when, on his release from prison in January 1998, he was given his personal effects removed by Barking when a warrant for possession was executed.  He therefore did not complete that form or acknowledge that letter.  

On 16 September 1997, Barking wrote to Mr Saint acknowledging his letter of 11 July, but saying that it could not deal with his benefit as it did not have sufficient information, and it sent him a housing application form.  The letter ended with what appears to have been a direction to the person sending the letter, viz "send care of prison".   Mr Saint's prison number was given as well as the name and address of Brixton prison.  The letter also contained a box in the place where, if a commonly used business envelope containing a transparent part on its face is used, the addressee and address are typed so as to be seen through that transparent part.  Mr Saint's name and the address of the flat appeared in that place.  Mr Saint's uncontradicted evidence is that this letter too was only received by him in January 1998.  The letter was sent to the flat and not to the prison, despite the direction in the letter.  The absence of a response from Mr Saint to Barking's letter of 4 September would have been a good reason why Barking would have wanted to send the letter to him in prison.  

On 5 September 1997 Barking stopped paying Mr Saint's housing benefit.  Mr Saint had ceased, on going into prison, to be entitled to income support, which meant that housing benefit ceased to be payable.  Further, on that date, it debited Mr Saint's rent account with £271.04 which was the housing benefit paid to Mr Saint since 1 July 1997.  That way of recouping that housing benefit is acknowledged by Barking to have been incorrect.  

Mr Saint's evidence is that he was unaware that his housing benefit had been stopped.  The debit of £271.04, plus the debiting of the full rent without housing benefit, coupled with Mr Saint's inability to pay anything, caused the rent arrears to increase dramatically.  On 26 September 1997 that account showed the arrears to be £606.90.  That day Barking applied to the County Court for a warrant for possession which was combined with an application for execution, which might be said to have been a combined warrant of possession and execution.  The application is on what purports to be County Court form N325, but the form used does not contain a certificate, required by Order 26 rule 17(2), that the land has not been vacated in accordance with the judgment or order; nor does it accord with the modern form N325 which one finds in the County Court Practice 1998. 

Order 26 rule 1 requires a judgment creditor desiring a warrant of execution to certify what was due under the judgment debt.  Barking's solicitor certified that part of the instalments due had not been paid and that the balance then due was £606.90.  He asked for the warrant to issue for £333.08 which was the original judgment debt recovered under the 1996 order.  The form required the defendant's name and address to be given.   No doubt that was to enable the court to notify the defendant of the issue of the warrant.  Under Order 26 rule 1(4) where a warrant is issued for the whole or part of the money which the court has ordered to be paid by instalments and costs, the proper officer is obliged, in the absence of a contrary direction from the District Judge, to send a warning notice to the person against whom the warrant is issued and the warrant cannot be levied until 7 days after that.  

Mr Saint's name and the address of the flat were given by Barking's solicitor.  The warrant was issued but before it was executed Mr Saint had no knowledge whatever of its issue nor did he receive the notice which, as the District Judge said in his judgment, it is the practice for the bailiff to give before executing a warrant, the notice giving the date and the time of execution.  On 15 October the warrant was executed and Mr Saint's goods were seized.  On 3 November 1997 there was a sale of many of those goods.  

On 27 October 1997 Mrs Khalfaoui, the estate officer in the housing department of Barking, wrote to Mr Saint in Brixton prison to inform him of the eviction, the removal for sale of certain itemised goods, and asking for his authority to destroy the remainder of his goods which he was told would otherwise be stored for 6 months.  Mr Saint has deposed that that was the first time he had heard from Barking about his arrears since he wrote his letter of 11 July.  But it was not the first time that Barking had written to Mr Saint in Brixton prison.  Mr Saint had written to Barking from Brixton prison in August 1997 saying that he understood that two windows of his flat had been broken and he gave the name and telephone number of a Mr Allison who, he said, might be able to attend while the repairs were carried out.  

On 2 September Mrs Khalfaoui wrote to Mr Saint in reply to that letter which she described as a letter "regarding the nomination of a key holder to the flat".  That seems to me to read far more into that letter than is warranted.  All we know from the letter is that Mr Allison was a person who might be able to attend on the occasion when Barking carried out the repairs.  To return to the more material point, it is clear from Mrs Khalfaoui's two letters to Mr Saint in prison that Barking was well aware in September and October, both before the application for a warrant and shortly after the eviction, that Mr Saint was in Brixton prison. 

On 9 January 1998 Mr Saint was acquitted and released.  On 12 February 1998 he applied to set aside the warrant, but that application failed before the District Judge and Mr Saint's appeal was dismissed.  The Judge rejected the arguments presented on behalf of Mr Saint.  The first was that because the wrong amount was certified by Barking as due from Mr Saint under the 1996 order, there was an abuse of process justifying the setting aside of the warrant.  The Judge held that it was only an irregularity under Order 37 rule 5.  The second argument was that there was a failure to comply with Order 26 rule 1(4) requiring a warning notice to be sent prior to execution of the warrant, no notice having been sent to Mr Saint in prison.  The Judge thought that Barking was probably in somewhat of a quandary as to whether a document should be served on Mr Saint at the flat or in prison, but he drew the inference that Barking was justified in saying that the flat was the proper place to which important correspondence should be sent and Mr Saint could be expected to make arrangements for the forwarding of letters.  The third argument was that it was oppressive for Barking to behave as it did in the circumstances.  But that too was rejected, the Judge saying that, even if Barking did not invite Mr Saint to claim housing benefit, once it had ceased with the cesser of income support, as he had argued should have happened, that was not oppressive and they had sent him an application form.  Although there was an error over the £271.04, because of what the Judge called the significant arrears, that error was, the Judge said, irrelevant.  

Mr Saint appealed from the Judge's order on three grounds stated in his notice of appeal:

1.   Since the application for a Warrant failed to comply with CCR Order 26 rules 17(3) and 1(1) the Warrant should have been treated as void or as executed in circumstances which were an abuse of process.  Further or alternatively the application for a Warrant and the Warrant itself were so defective that both were incapable of being cured by CCR Order 37 rule 5.  

2.  The Judge should have found that it was oppressive to execute a warrant when it was Barking's conduct which was responsible for causing the 1996 order to be breached, the failure to forward the housing benefit application form to Mr Saint in prison being primarily relied upon. 

3.   The Judge should have found that it was oppressive for Barking to execute a warrant without informing Mr Saint of its intention to do so.  

May LJ in giving leave to appeal said: 

	"In my view the point about housing benefit is reasonably arguable in a case whose outcome might on one view appear to be unjust." 

That reasoning, as Mr Furniss for Barking points out would appear to be limited to ground 2, but the actual order made by the May LJ did not express any limit on the leave to appeal.  Mr Holbrook for Mr Saint has placed primary emphasis on oppression.  He argues in the alternative that the errors in the warrant are so excessive that they cannot be cured under Order 37 rule 5 and that they amount to an abuse of process.  
I start with the question of oppression.  It is not in dispute that the court has inherent jurisdiction to prevent an abuse of its process and to avoid oppression (see Leicester City Council v Aldwinckle [1991] 24 HLR 40 at p 46).  In Camden London Borough Council v Akanni [1997] 29 HLR 845, Brooke LJ said at p 849:

	"The context in which the court is willing in a rare, but appropriate, case to intervene to nullify the execution of a warrant for possession goes back to the principles set out in the judgment of Bowen LJ in this court in McHenry v Lewis [1882] 22 Ch 397 at 408.  He said:

		'I would much rather rest on the general principle that the Court can and will interfere whenever there is a vexation and oppression to prevent the administration of justice being perverted for an unjust end.  I would rather do that than attempt to define what vexation and oppression mean: they must vary with the circumstances of each case.'"

That seems to me plainly right.  The categories of oppression are not closed and the court must have the power to intervene in the interests of justice in an appropriate case to correct the position where its procedures have been used unfairly to the oppression of a party.  

Before I consider the argument on oppression further, let me set out certain matters which Mr Furniss very properly conceded.

(1)  The application for a warrant was irregular in three respects:

	(i)  Barking wrongly included the £271.04 in the balance due at the date of that application; 

	(ii)  (a more serious defect) Barking quite wrongly certified the whole of the judgment debt of £333.08 as the amount for which the warrant was to issue.  It is common ground that the correct figure should have been £54.84, less than one-sixth of the amount certified by Barking's solicitor as the amount for which the warrant should issue, even less than the £80 costs of execution. 

	(iii)  the application lacked the certificate required by Order 26 rule 17(2).  However the form that was used was headed "Request for Warrant of Possession of Land".  

(2)  By regulation 72(14) of the Housing Benefit (General) Regulations 1987 Barking was under a duty to "invite" Mr Saint to make a claim for a further grant of benefit.  

(3)  If Mr Saint had applied for housing benefit, he would probably have received full housing benefit, leaving him to have to continue to pay only £8.34 for services, such as water services, and £2.40 per week under the 1996 order.  

(4)  If Mr Saint had applied to the court under section 85(2) of the Housing Act 1985, before the execution of the warrant for the suspension of the warrant, it is probable that the warrant for possession would have been suspended and, insofar as it was a warrant of execution, that warrant would have been either suspended or amended to the right figure.  
To revert to the second and third of those concessions, if Mr Saint had received full benefit from the time of his arrest, his arrears would have increased before the application for the warrant, but he would only have become in default under the 1996 order less than three weeks before the application for a warrant and at the date of the application he would have paid only £28.22 less than he was required to pay under that order.  
Mr Holbrook submitted that Barking failed to perform its duty under regulation 72(14); Mr Furniss disputes that.  He argues that it did perform that duty by its letter of 16 September 1997 which he says was properly addressed to Mr Saint at the flat.  He relies on the nomination of a key holder, Mr Allison, and on the Judge's reasoning in arriving at the same conclusion.  

I am not able to accept Mr Furniss' submission.  Barking was under a mandatory obligation to make the invitation.  To my mind that must mean that it should do so in an effective manner.  That required it to communicate the invitation in a way in which it was likely to come to the attention of the invitee and also to do so promptly so that the invitee could, if the invitation was accepted, obtain all the housing benefit to which he would be entitled.  By regulation 72(14) the invitee had to make the claim within four weeks of the cesser of the earlier housing benefit if he was not to suffer a loss of housing benefit.  Barking certainly did not make the invitation promptly when it wrote on 16 September.  Further, it did not communicate the invitation in a way in which it was likely to come to Mr Saint's attention.  Barking knew that Mr Saint had lived on his own or with a lodger and, as Mrs Khalfaoui told a councillor by letter of 12 August 1997 after investigation of Mr Saint's whereabouts, Mr Saint was on remand and those who had been occupying the flat had left.  
On 27 August Mrs Khalfaoui, having received the letter from Mr Saint in prison about Mr Allison, wrote to the councillor saying that the flat had been inspected and no-one was occupying the premises.   She plainly thought that he was in Brixton prison when she wrote to him there on 2 September 1997.  Indeed the very terms of Mr Saint's letter about Mr Allison indicated that Mr Saint was not going to be able to proceed with the repairs himself for the foreseeable future.  The letter of 16 September shows on its face that it should have been sent to Mr Saint in prison in accordance with Barking's own direction.  Why it was not sent there has never been explained by Barking.  Barking had no reason to think any communication sent to the flat would reach Mr Saint.  Its attempts to communicate with him there, for example its letter of 4 September enclosing a benefit application form, had produced no response.  To the extent that reliance is placed on the so-called nomination of a key holder in the letter referring to Mr Allison, that reliance cannot be justified. I repeat that Mr Allison's name was merely given as a person who might be able to attend whilst the repairs were carried out.  Mr Saint did not say that Mr Allison had a key.  On 27 October Mrs Khalfaoui, when writing to Mr Saint in prison, said that she had not received any reply to her phone messages left for Mr Allison.  

With respect to the Judge, I can see no factual basis on which he could properly find that Barking was probably in a quandary as to whether to serve a document at his home address or in prison.  There is no evidence whatsoever in support of that.  Mr Furniss accepted that Barking did not know that Mr Saint was trying to be released on bail and he was reduced to saying that there was always the possibility that someone on remand could be released on bail at any time.  Barking knew that Mr Saint had been arrested on 2 July and was still in prison two months later.  The likelihood of Mr Saint being granted bail thereafter must have receded.  Again I refer to the significance of the direction in the letter of 16 September, only ten days before the application for a warrant, that a letter should be sent to Mr Saint not at the flat but in prison.  That was in response to a letter sent over two months earlier by Mr Saint from prison.  

I disagree with the Judge's view that it could be inferred from the circumstances that the flat was the proper place to which to send important correspondence to Mr Saint.  The reasons I have already given explain why I am of that view.  As for the Judge's opinion that Mr Saint could have been expected to make arrangements for any correspondence sent to the flat to be forwarded to him, I do not see any factual foundation for that in the circumstances.  

I therefore conclude that the invitation by Barking for Mr Saint to apply for housing benefit was not conveyed in a way which made it likely that it would come to the attention of Mr Saint promptly if at all.  It follows that Barking was in breach of its duty under regulation 72(14).  It is probable that Mr Saint would have applied for housing benefit if he had received the invitation to do so, and it is conceded that it is probable that he would have received it in full.  To the extent that at the date of the application for a warrant Barking was relying on more than £28.22 as a sum in respect of which Mr Saint was in default under the judgment, it was relying on the product of its own wrongdoing.  

It cannot be suggested that Barking knew that any change of circumstances had occurred between 16 and 26 September when the application for a warrant was made.  Yet Barking's solicitor, completing the application for a warrant, gave the address of Mr Saint as the flat.  He must have done so knowing that the likelihood was that the notice which would be given pursuant to Order 26 rule 1(4), and any notice given by the bailiff prior to the execution of the warrant, would be sent to that address, even though he must have realised that Mr Saint was in prison.   

Mr Holbrook submitted that this was a case of oppression because of four factors.

(1)  Barking knew that if Mr Saint applied for a suspension of the warrant he would probably succeed.  As I have said, Mr Furniss concedes that this is so, but he challenges whether Mr Saint would have applied for the warrant to be suspended.  Mr Saint had solicitors acting for him at the relevant time as they had been instructed in the criminal proceedings. It seems to me probable that, had he received notice of the issue of a warrant, he would have passed it to those solicitors.  Once he was told that the eviction had occurred, he passed the papers to those solicitors.  The threat of losing his home and his possessions would surely have prompted him to act in that way.  I cannot see any court refusing to suspend the warrant for possession before  execution pending the trial of Mr Saint when the true amount which could be claimed was so small, especially as Mr Saint had a good record of payment after the making of the 1996 order until he was put in prison.  

(2)  Barking knew that Mr Saint was in prison.  That seems to me plain.

(3)   A reasonable person in Mr Saint's position would think that relevant documents would be sent by Barking to him in prison.  He had told Barking that he was in Brixton prison at an early stage in his imprisonment.  He had written from prison in August about the broken windows and Barking had responded to him in prison on 2 September.  

(4)  Barking had no reason to believe that Mr Saint knew about the  intended eviction.  It had not sent any communication to him in prison that it would be evicting him and it had put the flat as his address in the application for a warrant.  

Mr Furniss submitted that the decision of this court in Leicester City Council v Aldwinckle did not permit us to conclude that oppression is to be found here.  In that case a council in 1983 had obtained a suspension order against a secure tenant who owed £1,000 for arrears of rent.  Those rent arrears had increased to nearly £1,700 by November 1989.  Although in May 1989 the tenant had told the council she would be absent from the property and gave her address where she would be whilst away from the property, the council had applied for a warrant of possession and executed it, removing her goods by way of execution.  She applied to set aside the writ of possession.  That was granted by the Registrar but the council's appeal was allowed by the County Court Judge.  

It was argued in this court that it was an abuse of the process for a plaintiff, knowing the facts which would or might found a successful application for a stay and knowing that the defendant did not know that the application for a warrant had been issued, to make an application for a warrant without giving the tenant notice.  That was rejected by this court, Leggatt LJ saying that the use of available process does not of itself constitute abuse or amount to oppression.  This court contrasted the rules of the Supreme Court, requiring notice to be given before a warrant of possession is applied for, and the County Court Rules which do not so require, and said that the court could not write into the County Court Rules the necessary requirement.  This court dismissed the appeal, though not without expressing its regret and without urging a reconsideration of the rules.  

In the course of the argument before us, Lord Justice Mantell pointed out that section 76 of the County Court Act 1984 does not appear to have been adverted to in that case.  Section 76 states that: 

	 "In any case not expressly provided for by or in pursuance to this Act, the general principles of practice in the High Court may be adopted and applied to proceedings in a county court." 

It appears arguable that the general principle of natural justice that notice of application for a warrant of possession should be given to the tenant (that principle having been expressed in RSC Order 45 rule 3) could be invoked in the County Court.  However it is unnecessary to decide whether Aldwinckle can be distinguished on that basis and I am reluctant to do so, particularly as this court in another case, London Borough of Hammersmith v Hill [1994] 27 HLR 368, also did not mention section 76.  

It would appear there has been an amendment to the County Court rules since the Aldwinckle case in a relevant respect by the making of Order 26 rule 1(4).  It may well be that the practice normally adopted when there is an application for possession is to couple the application for a warrant for possession with an application for a warrant for execution in one and the same document.  Thereby the tenant would receive notice of the application for a warrant of possession if it was sent to the appropriate address, so that the tenant would be able to take steps under section 85(2) of the Housing Act 1985 to obtain the suspension of the warrant.  

In my judgment, the facts of Aldwinckle are not on all fours with the present case.  It is a truism that each case must be decided on its own facts.  The facts of the present case do seem to me to disclose a case of oppression.  In Aldwinckle it is far from clear that the tenant whose payment record was poor would have been able to obtain a suspension of the warrant had an application been made,  whereas in the present case the likelihood of a suspension being ordered is conceded.  In the present case by corresponding with Mr Saint in prison, Barking would have given the impression to Mr Saint that important documents would be sent to him there.  That factor is not found in Aldwinckle.  In the present case the application for a warrant contained egregious errors by Barking, which claimed a sum not only far in excess of what it could claim as due under the 1996 order, but also was relying on its own wrongdoing by being in breach of the duty under regulation 72(14) and in claiming more than £28.22 as being the amount by which Mr Saint was in default under the 1996 order.  There is nothing like that in the Aldwinckle case.  

There is a further factor in this case which has greatly troubled me.  When I suggested that Barking would surely not have proceeded with the application for a warrant on the basis of a failure under the order to pay a mere £28.22, Mr Furniss, on instructions, told the court that Barking would have proceeded with that application.  He further told us that, although the flat has not been relet, Barking did not want Mr Saint as a tenant.  We have not been told the reason for Barking's attitude.  I do not complain, but nothing which we have been shown suggests that it is Mr Saint's conduct as a tenant in relation to Barking as its landlord which would justify Barking's attitude to him.  Thus, for example, no breach of covenant is complained of by Barking other than the payment of rent.  In considering the other factors present in this case, it seems to me that Barking's attitude towards Mr Saint and its evident anxiety to be rid of him become relevant considerations.  Again there is nothing like that in Aldwinckle.  

In my judgment therefore, this is a case in all the circumstances where the result which Barking has achieved through the court process can properly be characterised as manifestly unfair and its conduct can properly be said to amount to oppression.   I therefore in respectful disagreement with the Judge, would set aside the warrant, both in relation to possession and in relation to execution.  

That conclusion renders it unnecessary for me to say anything on Mr Holbrook's further argument.  

For these reasons I would allow this appeal and set aside the warrant.  

LORD JUSTICE MANTELL:  I also would allow the appeal and set aside the warrant for the reasons given by my Lord, Lord Justice Peter Gibson.

	Order:  Appeal allowed in terms agreed by the parties.

